California Specialty Contractor’s Package Program

Montrose Decision

This broader interpretation is the result of the case of the Montrose Chemical Corporation. They had been leaking pollutants for years and their current insurer, Admiral Insurance Company, refused to defend the claim arguing that the loss was already in progress when they came o the scene and it occurred before their policy period.  The court ultimately ruled that Admiral could not prove, beyond a shadow of a doubt that it had no Liability and therefore must defend Montrose against the allegation.  The application of this ruling in California is much broader, however, and has impacted the insurers of Developers and General Contractors.

Briefly, the Montrose decision changed the definition of Occurrence in the General Liability policy form from a specific time of loss to a definition that means the loss can continuously and progressively occur over a period of time.  That period of time can be years.  For example, if Insurance Company “A” had a $1,000,000 limit policy covering a contractor for five years, and it was determined that damage may have occurred during a period of four years of the term, the Company has a maximum loss exposure of $4,000,000.  Prior to Montrose, the maximum would have been $1,000,000.  Further, the decision required all potential insurers to pool their coverages and defend the insured.

The Montrose Decision has had far reaching implications that extend well beyond California, where the case was domiciled.  It is impossible to write this line of business without a good understanding of the decision.  To quote from Insurance Litigation:

The state of insurance law, in California and perhaps nationally, changed on July 3, 1995.  That was the day the California Supreme Court announced its decision in Montrose Chemical Corp. V. Admiral Insurance Company, this ratified the appellate level decision that was decided in February of 1992.  In the case of successive policies, Bodily Injury and Property Damage that is continuous or progressively deteriorating throughout several policy periods is potentially covered by all policies in effect during those periods.

Policy Defense

It is generally accepted by most attorneys in California that properly crafted policy language will go a long way to avoiding the punitive aspects of the Montrose Decision.  We set our objective to amend the policy to provide coverage that would not penalize our insured but would protect our Companies from stacking of limits and being dragged into cases just to enrich the defense pool.

The specific endorsements we have added to the ISO form are included in this manual.

It is very important to keep in mind that our Manifestation form in no way impacts the insured.  This endorsement does not make the policy into a more restrictive Claims Made form  in a Claims Made form, the damage must occur and be reported during the policy period.  Under an Occurrence Policy, the damage must occur during the policy period, but may be reported after the policy expires.  Our form does not change the reporting feature of an Occurrence Policy; it merely attempts to limit the date of occurrence to one policy year.

